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CRIMINAL  RESPONSIBILITY  IN  INSANITY, 


WITH  SPECIAL  REFERENCE  TO  EPILEPSY.* 


By  T.  Duncan  Greenlees ,  M.B.  Edin .,  J.P.,  Medical  Superintendent 

Grahamstown  Asylum. 


In  the  wide  domain  of  jurisprudence  there  are  few  more 
interesting  subjects  than  the  questions  arising  from  the  responsi¬ 
bility  of  the  insane,  showing  the  divergent  views  held  by  lawyers 
and  expert  psychologists.  So  apparently  interesting  is  this  subject 
to  the  legal  profession,  that  I  have  been  informed  by  a  Barrister — 
who  was  defending  a  criminal  case,  and  to  whom  a  suggestion  was 
made  that  a  plea  of  insanity  should  be  brought  forward — that  so 
rarely  is  insanity  adduced  in  the  Colonial  Courts  as  a  plea  of 
defence,  that  when  it  is  submitted,  it  is  recognised  practically  as 
an  admission  of  guilt,  and  that  no  Barrister  would  willingly  bring 
forward  such  a  defence  unless  he  wished  to  lose  all  his  cases. 

In  reviewing  such  a  subject  as  this,  and  to  obtain  the  greatest 
amount  of  information  from  it,  it  will  be  convenient  to  consider 
the  following  sections  into  which  the  whole  subject  may  be 
divided  : — 

(1) .  The  influence  of  insanity  upon  the  mental  and  moral 
faculties. 

(2) .  The  relationship  of  insanity  to  crime. 

(3) .  Legal,  enactments  bearing  upon  insanity. 

(4) .  The  influence  of  epilepsy  upon  the  mental  and  moral 
faculties. 

(5) .  General  conclusions  and  summary. 


*  A  Paper  read  before  the  Grahamstown  Medical  Association  on  6th  October,  1891. 


4 


(1).  The  influence  of  insanity  upon  the  mental  and  moral  faculties. 

— I  have,  in  the  first  place,  to  direct  your  attention  to  the  fact 
that  insanity  is  not  a  disease,  but  many  diseases,  each  presenting 
totally  different  symptoms  from  the  other,  and  each  presenting  a 
distinct  and  separate  pathology.  Thus  we  speak  of  mania  with 
its  various  forms,  melancholia,  general  paralysis,  epilepsy,  imbe¬ 
cility  and  idiocy,  all  of  which  come  under  the  general  heading  of 
insanity.  So  different  are  they  that,  while  the  two  last  are 
diseases  of  defect  occurring  in  childhood  and  in  infancy,  the  others 
are  diseases  of  adult  life  and  of  fully-developed  brain.  These  various 
conditions  naturally  influence  the  higher  mental  faculties  in  different 
ways,  for,  while  in  mania  the  passions  are  apt  to  be  excessive,  in 
melancholia  the  emotions  are  in  the  ascendancy,  and  in  epilepsy  we 
frequently  find  the  religious  faculties  abnormally  predominant. 

It  is  a  curious  fact  that  it  is  in  cases  of  mental  defect — not  neces¬ 
sarily  of  a  marked  character — that  we  most  frequently  find  the 
moral  faculties  defective.  This  is  apparently  due  to  want  of 
education  and  the  injurious  influences  of  “  evil  communications.” 
We  have  all  heard  the  expression,  “  a  born  criminal ;  ”  this  phrase 
I  should  define  as  “a  moral  imbecile,”  where  not  only  hereditary 
influences,  but  also  the  surroundings  of  the  child,  exert  such  an 
effect  upon  his  character— for  which  he  is  not  himself  responsible — 
as  to  convert  him  into  an  expert  criminal.  In  the  same  way  some 
of  the  varieties  of  the  disease  we  are  discussing  so  influences  the 
moral  character  of  the  individual,  crushing  out  his  good  qualities 
and  bringing  to  the  front  all  his  bad  characteristics,  as  to  make 
the  comparison  between  the  two  classes  all  the  more  evident.  So 
clear  is  the  former  statement  to  anthropologists  that  they  are 
beginning  to  recognise  crime  in  many  cases  as  a  hereditary  disease, 
and  Dr.  Strahan  read  a  paper  before  the  British  Association  this 
year  in  which  he  maintained  that  the  instinctive  hereditary  criminal 
was  not  a  free  agent,  and  was  as  helpless  as  is  the  epileptic  against 
his  convulsions  ;  and  he  urged  the  prolonged  and,  if  needful,  the 
permanent  detention  of  such  cases,  as  'well  as  habitual  drunkards, 
in  industrial  penitentiaries. 

W e  thus  see  that  insanity  exercises  a  morbid  influence  over  the 
various  mental  and  moral  faculties,  and  this  brings  us  to  the  con¬ 
sideration  of  the  second  sub-division  of  our  subject, 
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(2).  The  relationship  of  insanity  to  crime. — We  have  seen  that 
the  various  forms  of  insanity  exert  an  influence,  generally  morbid, 
over  the  moral  faculties,  and  this  may  result  in  crime.  When  the 
retarding  or  inhibiting  will-power  becomes  deranged  from  any  cause, 
or  its  action  interfered  with,  then  the  lower  and  less-developed  mental 
faculties — being  deprived  of  the  controlling  and  restraining  influence 
of  the  higher  and  more  developed  faculties  which  comprise  the 
will — being  now  unrestrained,  have  full  and  uncontrolled  play, 
and  the  result  is  excessive  motor  or  mental  action.  This  is  what 
really  takes  place  in  acute  forms  of  insanity,  and,  recognising  the 
will-power  as  having  lost  its  controlling  functions,  we  acknowledge 
the  consequent  acts  as  those  of  an  irresponsible  being.  To  take 
a  simple  explanatory  example  ;  an  insane  person  may  suffer  from 
hallucinations  and  may  mistake  a  person  in  the  room  for  a  wild 
and  savage  animal ;  the  mind,  being  incapable  of  reasoning  logically, 
and  the  faculties  of  destruction  and  self-defence  being  uncontrolled 
by  a  reasoning  mind,  the  result  naturally  follows  that  the  insane 
person  attacks  what  is  to  him  a  wild  animal  and,  maybe,  thereby 
commits  murder. 

In  such  a  case  the  person  is  not  aware  of  his  crime-delusions, 
hallucinations,  and  illusions  mislead  him  ;  so  far  as  his  faculties 
guide  him,  he  acts  with  the  best  of  intentions,  and  although  the 
result  to  us  may  be  murder,  yet  to  him,  at  the  time  at  least,  it  is 
merely  the  destruction  of  some  wild  animal. 

In  the  above  remarks,  I  have  placed  myself  in  an  insane 
patient’s  place,  have  seen  things  as  he  sees  them,  and  have  en¬ 
deavoured  to  explain  to  you  the  reasons  why  I  act  as  I  do  act, 
and  think  as  I  think;  it  is  only  in  this  way  that  we  can  judge 
correctly,  and  without  bias,  the  evolutions  of  the  mind  diseased, 
and  the  effects,  whatever  they  may  be,  resulting  therefrom. 

(3).  Legal  enactments  bearing  upon  insanity. — For  the  purpose 
of  gaining  information  on  this  most  important  aspect  of  our  subject, 
I  have  consulted  various  and  numerous  medical  journals  and  papers, 
English  and  foreign,  as  well  as  such  text-books  as  refer  to  the 
subject,  and  my  thanks  are  due  to  Mr.  Robinson,  Registrar  of 
the  Eastern  Districts’  Court,  for  the  assistance  he  has  rendered 
me  in  prosecuting  my  enquiries  in  the  library  attached  to  the 
Court. 
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It  will  be  convenient  to  consider  briefly  tbe  English  laws,  the 
American  laws,  and  finally  the  Colonial  laws,  which  in  any  way 
refer  to  the  subject  of  the  section  under  review. 

An  interesting  chapter  could  be  written  on  the  various  aspects 
of  this  question,  as  dealt  with  by  English  Judges.  From  the  time 
of  “  whipping  posts ”(1)  in  the  reign  of  Henry  VIII,  to  the 
nineteenth  century,  is  a  long  period,  and  includes  many  changes 
in  the  management  of  the  insane,  from  legal  cruelty  to  humane 
treatment  and  kindness. 

First  we  had  crime — all  crime — punished,  and  punished  most 
severely ;  next  both  crimes  and  punishments  underwent  a  classifi¬ 
cation,  and  as  the  song  has  it,  “  the  punishment  was  made  to  fit 
the  crime.”  It  is  only  within  recent  years  that  the  plea  of 
insanity  has  been  introduced ;  and  at  first  this  defence  was  laughed 
at  by  legal  luminaries,  pooh-poohed  by  Judges,  and  so  confused 
the  juries,  that  it  was  rarely  effective.  Medical  men,  more 
generally  experts,  who  had  the  temerity  to  advance  such  a  defence, 
had  to  pay  the  penalty  by  standing  in  the  witness-box  and  run¬ 
ning  the  gauntlet  of  opposing  counsel’s  scathing  cross-examination. 

Now,  however,  the  light  of  modern  civilisation  is  dispelling  the 
legal  darkness,  and  thanks  to  public  opinion,  and  the  determined 
stand  made  by  psychologists  throughout  the  world,  a  step  was 
taken  in  the  right  direction,  and  the  law  decided  that  insanity  may 
be  an  excuse  for  crime,  provided  the  criminal  did  not  know  right 
from  wrong.  Recently  another  advance  has  been  made  as  follows  : 
that  the  plea  of  knowledge  between  right  and  wrong  has  a  saving 
clause  added,  “  that  the  prisoner  may  know  the  wrongfulness  of 
his  act,  but  if,  by  reason  of  some  disease  his  will-power  is  en¬ 
feebled  to  such  an  extent  that  he  is  unable  to  control  his  actions, 
then  he  is  not  guilty  by  reason  of  his  insanity.” 

This  is  practically  English  law  now,  although  there  are  still 
occasional  cases  where  the  Judge  refuses  to  take  this  liberal  view  ; 
these  cases  are,  however,  the  exception,  and  when  they  occur 
scientific  medical  journals,  followed  by  the  public  press,  soon  thresh 
the  matter  out. 

Bucknill  and  Tuke,  speaking  of  the  definition  of  responsibility 
as  the  knowledge  of  right  and  wrong,  say  “  the  true  test  is  whether 


O)  “History  of  the  Insane  in  the  British  Isles,”  p.  41,  by  Dr.  D.  H.  Tuke. 
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in  consequence  of  congenital  defect  or  acquired  disease,  the  power 
of  self-control  is  absent  altogether,  or  is  so  far  wanting  as  to 
render  the  individual  irresponsible.  .  .  .  The  unconscious¬ 
ness  of  right  and  wrong  is  one  thing,  and  the  powerlessness, 
through  cerebral  defect  or  disease,  to  do  right  is  another  thing.” 

When  we  consider  the  American  laws  having  reference  to  this 
subject,  we  find  that  the  Americans,  not  having  a  disgraceful 
history  to  look  back  upon,  began  well,  and  were  ahead  of  the 
English  from  the  beginning,  in  the  broad  and  liberal  view  they 
took  on  the  subject  of  responsibility  in  its  relationship  to  insanity. 

A  case  recorded  three  years  ago(2)  illustrates  the  American 
procedure  so  well,  that  I  do  not  hesitate  to  refer  to  it.  A  man, 
Richard  Baker,  aged  27,  was  charged  with  murdering  a  married 
woman,  with  the  family  of  whom  he  resided,  and  whom  he  con¬ 
sidered  his  best  friends  in  America.  In  the  midst  of  social 
intercourse  and  pleasant  conversation  he  made  a  sudden  murderous 
attack,  first  on  the  husband,  and  then  on  the  woman,  killing  her. 
He  afterwards  set  fire  to  the  house.  When  the  accused  was 
charged  with  the  crime,  he  said,  “  I  do  not  remember  doing  it,” 
and  “  I  suppose  I  must  have  done  it,  as  everybody  tells  me  I  did.” 
The  defence  rested  upon  the  following  facts :  there  was  an 
inherited  epileptic  diathesis ;  the  prisoner  was  known  to  have  been 
subject  to  fits  until  he  was  nine  years  of  age;  he  had  had  nocturnal 
fits  during  the  preceding  winter,  and  there  was  an  entire  absence 
of  motive  for  the  crime.  The  Judge’s  charge  is  so  important,  that 
I  do  not  hesitate  to  quote  it  in  extenso  : — 

“You  will  therefore  see  that  there  may  be  a  very  broad 
difference  between  what  medical  men  define  as  insanity  and  legal 
responsibility.  No  matter  how  insane  a  man  may  be,  no  matter 
how  much  under  the  influence  of  an  epileptic  attack,  or  epileptic 
furor ;  no  matter  by  what  force  impelled,  resistible  or  irresistible, 
if  this  defendant  at  the  time  he  did  the  act,  knew  the  nature  and 
quality  of  the  act,  and  knew  that  it  was  wrong,  then,  gentlemen 
of  the  jury,  he  is  in  the  eyes  of  the  law  legally  responsible  for  the 
act  that  he  has  done,  and  if  that  act  constitutes  a  crime,  he  must 
suffer  the  punishment  which  the  law  prescribes.” 

(2)  “  Legal  responsibility  of  Epileptics,”  by  Lr.  P.  M.  Wise. — American  Journal 
of  Insanity,  January,  1888,  p.  360. 
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This  reasoning,  says  Dr.  Wise  (and  with  him  I  agree),  has  no 
force,  even  when  seen  through  the  spectacles  of  the  law  !  Let  us 
compare  it  with  Judge  Montgomery’s  charge  in  the  case  of 
Daley(3) :  “If  he  did  know  the  nature  and  quality  of  the  act,  and 
that  the  act  was  wrong,  but  by  reason  of  the  duress  of  such  mental 
disease,  he  had  so  far  lost  the  power  to  choose  between  the  right 
and  wrong,  and  to  avoid  doing  the  act  in  question,  and  that  free 
agency  was  at  the  time  destroyed,  and  if  so,  if  the  homicide  was 
so  connected  with  such  mental  disease,  in  the  relation  of  cause  and 
effect,  as  to  have  been  the  product  of  it  solely ;  if  some  controlling 
mental  disease  was  in  truth  the  acting  power  within  him  which  he 
could  not  resist,  then  he  will  not  be  responsible.” 

There  have  been  several  other  cases  tried  since  the  above 
judgment  was  given;  they  are  very  similar  to  that  of  Judge  Mont¬ 
gomery’s,  and  show  the  advanced  position  the  legal  profession  in 
America  take  on  this  matter.  A  reference  to  a  file  of  volumes  of 
the  American  Medico-Legal  Journal  has  resulted  in  the  unearthing 
of  numerous  cases  where  the  plea  of  insanity  has  been  adduced. 

When  we  consider  the  Colonial  laws  having  reference  to  the 
subject  in  hand,  our  investigation  is  of  a  most  unsatisfactory 
character.  The  laws  themselves  seem  to  be  a  curious  medley  of 
Roman  laws  as  laid  down  by  Justitian,  Dutch  and  English  en¬ 
actments  of  likewise  ancient  date,  and  I  do  not  hesitate  to  state 
that  at  least  the  criminal  law  requires  complete  revision.  Perhaps 
none  of  you  are  aware  of  the  fact  that,  according  to  the  law  under 
which  we  live,  a  man  may  legally  murder  both  his  wife  and 
paramour  if  discovered  in  the  act  of  adultery  !  I  don’t  know 
whether  Colonial  lawyers  consider  this  enactment  an  advance  on 
modern  ideas ;  all  I  can  say  is  that  to  permit  it  to  exist  on  the 
statutes  is  a  disgrace  to  any  country  calling  itself  civilised. 

So  far  as  it  goes,  the  law  referring  to  insanity  in  its  relation¬ 
ship  to  crime  is  fairly  satisfactory,  but  then  the  legal  definitions  of 
insanity,  as  used  by  various  experts,  is  most  misleading,  and  must 
in  many  cases  destroy  the  otherwise  fairly  favourable  clauses.  Thus 
Mr.  Yan  der  Linden ^  gives  some  amusing  definitions  of  insanity, 

O)  American  Journal  of  Insanity,  October,  1888. 

O)  The  Institutes  of  Holland  (1806),  translated  from  the  Dutch  by  Mr.  Juta 
(B.L  ■),  pages  176  et  seq. 
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and  makes  statements  far  from  scientific  or  clear.  He  is  apparently 
only  able  to  recognise  legally  those  forms  of  insanity  called  mad¬ 
ness  by  the  ancients,  and  associated  in  the  ignorant  mind  with 
excessive  motor  and  mental  activity.  “  A  person  wanting  in 
intellect  and  will  is  not  liable  for  the  crimes  which  he  commits 
while  in  this  state.”  Now  a  person  wanting  in  intellect  is  an 
imbecile,  and  the  condition  is  a  permanent  one,  not  temporary,  as 
one  author  would  have  us  believe.  Again  :  “  Silly,  innocent, 
stupid  persons,  strictly  speaking,  are  capable  of  committing  true 
crimes,  and  may  be  punished  with  death  or  corporal  punishment.” 
Here  again  his  classification  is  most  unscientific  ;  firstly,  how  can 
an  u  innocent  ”  person  be  capable  of  committing  crimes  ;  secondly, 
if  we  are  to  look  upon  the  term  “  innocent  ”  as  indicating  a 
mental  deficiency,  then  we  are  dealing  with  persons  wanting  in 
intellect,  or  imbeciles,  who,  he  has  previously  pointed  out,  are  not 
liable  for  the  crimes  which  they  commit.  “  Because,”  he  goes  on 
to  say,  “  the  question  is  not  so  much  as  to  a  clear  intellect  and 
accurate  knowledge  of  the  laws,  but  merely  as  to  the  consciousness 
that  the  act  is  illegal  and  punishable.”  How  is  it  possible  for  a 
person  wanting  in  intellect — an  “  innocent,  silly,  stupid  ”  person — 
to  arrive  at  a  logical  conclusion,  from  premises  so  vague  that  it 
requires  one  with  more  than  the  average  amount  of  brain  capacity 
to  fully  grasp  the  purport  of  his  remarks  ! 

Further,  he  questions  whether  persons  who  are  melancholic 
should  escape  punishment  unless  the  disease  be  very  marked,  and 
goes  on  to  recommend  that  they  be  sent  to  prison  to  prevent 
accidents.  Prevention  is  undoubtedly  better  than  cure,  but  if 
we  are  all  to  be  sent  to  infectious  hospitals  to  prevent  our 
taking  small-pox,  the  doctors  will  have  a  busy  time  of  it, 
whether  as  patients  or  physicians  !  The  same  author  maintains 
that  persons  who,  owing  to  some  sorrow  in  life,  are  melancholic 
(the  saddest  and  most  pitiable  disease  that  we  know  of),  and 
commit  a  crime,  they  should  suffer  punishment.  How  it  is  he 
holds  that  the  cause  of  the  disease  influences  the  chances  for  or 
against  punishment  I  cannot  understand,  and  will  not  attempt 
further  to  discuss.  I  would  not  have  referred  to  Van  der  Linden 
at  such  length  had  it  not  been  that  Mr.  Juta’s  translation  of  this 
work,  of  date  1886,  is  looked  upon  as  the  text-book  upon  Homan- 
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Dutch  law,  and  frequent  reference  is  made  to  it  in  various  legal 
decisions. 

In  a  foot-note,  page  251  of  Van  Leeuwen’s  “  Roman-Dutch 
Law,”  a  brief  statement  is  found — the  only  one  in  the  whole 
book  upon  this  subject — to  the  effect  that  “  persons  who  do  not 
possess  the  will  or  ability  of  chosing  what  is  right  should  be 
exempt  from  punishment.”  It  is  strange  that  in  such  an  import¬ 
ant  work  no  further  reference  should  be  made  to  criminal  respon¬ 
sibility  in  certain  cases,  but  this  fact  shows  what  little  interest  is 
taken  in  this  Colony  in  this  matter. 

While  discussing  the  question  of  the  capability  of  distinguish¬ 
ing  between  right  and  wrong,  we  have  to  consider  race  as  well  as 
education.  Thus  the  raw  Kafir’s  power  of  recognising  the  great 
moral  and  social  question  of  right  and  wrong  cannot  be  placed  on 
a  par  with  an  Englishman’s,  and  we  ought  not,  therefore,  to  punish 
the  one  with  the  same  severity  as  we  would  the  other,  so  that,  to 
argue  logically,  the  knowledge  of  right  and  wrong,  as  recognised 
by  us,  cannot  have  any  bearing  upon  a  case  where  the  person  im¬ 
plicated  has  different  ideas  of  right  or  wrong ;  accordingly,  this 
argument  is  incomplete,  and  does  not  adequately  meet  the  require¬ 
ments  of  every  case. 

In  arguing  the  question  from  the  other  standpoint,  it  may  be  said 
that  society  makes  laws  in  its  own  self-defence ;  but  what  about 
individuals  who  are  outside  the  pale  of  society  P  In  judging  a 
person  we  have  to  descend  to  his  level,  and  look  at  the  crime  with 
the  prisoner’s  eyes,  then  if  we  are  convinced  that  the  person  com¬ 
mitted  the  crime,  being  fully  aware  of  its  nature,  his  will-power 
being  intact,  and  if  at  the  same  time  he  possessed  a  knowledge  of 
right  and  wrong,  then  society  should  inflict  punishment  on  that 
person ;  but  if  the  person  fails  to  recognise  the  nature  of  the  act, 
or  if  his  will-power  is  deficient,  then  that  person  is  morally 
innocent  because  of  his  mental  defect,  and  instead  of  punishment 
being  meted  out  to  him  he  should  be  treated  as  an  insane  person. 

There  have  been  very  few  criminal  cases,  in  which  a  plea  of 
insanity  has  been  adduced,  brought  before  the  Colonial  Law 
Courts  of  sufficient  interest  to  merit  a  special  report,  and  such 
cases  have  been  dealt  with  in  accordance  with  the  custom  above 
described.  I  fear,  therefore,  that  many  persons  have  been  pun- 
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ished  unjustly ,  if  not  illegally ;  and,  if  we  wish  to  keep  abreast  of  the 
times,  and  call  ourselves  a  civilised  Colony,  the  whole  subject  must 
be  re-considered,  Parliament  approached,  and  fresh  legislation 
passed. 

(4.)  The  influence  of  epilepsy  on  the  mental  and  moral  faculties. — 
This  is  a  subject  that  has  been  cursorily  referred  to  in  the  pre¬ 
ceding  remarks,  hut  is  of  sufficient  importance  to  deserve  some 
further  consideration. 

Epilepsy  is  one  of  those  diseases  regarding  which  the  average 
general  medical  practitioner  knows  very  little.  He  may  he  fully  con¬ 
versant  with  the  character  of  the  fits  and  with  the  ordinary  modes  of 
treatment,  but  he  seems  to  fail  in  grasping  the  importance  of  the 
disease  when  considered  medico-legally,  and  it  is  only  from  those 
who  have  made  a  study  of  it  that  we  can  obtain  a  correct  idea,  not 
so  much  of  the  disease  itself,  as  its  effects  on  the  mental  faculties 
and  moral  character. 

The  connection  between  epilepsy  and  violence— -mostly  of  an 
impulsive  character — is  very  evident.  Perhaps  this  symptom  is 
more  evident  in  Asylum  practice,  but  it  must  be  remembered  that 
Asylum  epileptics  have  been  previously  under  outside  medical 
treatment,  and  they  are  only  sent  to  an  Asylum  as  a  last  resource, 
or  when  their  condition  becomes  such  that  further  treatment  at 
home  might  prove  a  source  of  danger  to  the  community.  Now,  I 
ask,  if  melancholic  persons  should  he  sent  to  prison  to  prevent  them 
committing  a  crime,  how  much  more  necessary  and  humane 
is  it  that  epileptics,  persons  who  are  at  all  times  liable  to  violence, 
should  be  sent  to  Asylums  for  safe  keeping  and  treatment. 

I  maintain  that  insanity  always  accompanies  epilepsy,  and 
that  if  insanity  makes  a  man  irresponsible  for  his  acts,  so  ought 
epilepsy.  Esquirol  says  that  only  about  one-fifth  of  all  epileptics 
are  free  from  insanity,  and  of  this  small  number,  all  were  passionate 
and  easily  enraged.  In  view  of  the  nature  of  the  impulsive 
violence  so  generally  associated  with  epilepsy,  I  would  endeavour 
to  impress  upon  every  one  the  awful  responsibility  of  allowing  an 
epileptic  to  be  at  large. 

The  violent  impulse  in  epilepsy  differs  in  character  from  the 
violence  found  in  other  forms  of  insanity.  In  epilepsy  it  is  the 
result  of  sudden  impulse  as  a  rule  during  a  period  of  unconscious- 
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ness  either  preceding  or  succeeding  a  fit  or  series  of  fits.  In  this 
state,  while  the  patient  may  he  active  enough,  he  is  in  reality  quite 
unaware  of  what  he  is  doing,  and  when  he  revives  he  has  not  the 
slightest  recollection  of  what  he  did  during  his  attack,  and  is  surely 
not  responsible  for  his  actions  while  in  this  unconscious  condition. 

On  the  other  hand,  violence  in  other  forms  of  insanity  is 
generally  due  to  the  illogical  conclusions  of  a  morbid  mind,  the 
result  of  delusions  or  hallucinations,  and  may  be  consequent  upon 
preconceived  feelings  and  intentions  against  the  person  assaulted, 
and  takes  place  while  the  person  is  in  a  conscious  state,  although 
unaware  that  he  is  committing  a  crime. 

So  long  as  epilepsy  exists  free  from  dementia — the  natural  goal 
of  all  mental  diseases  of  adult  life  — so  long  will  a  tendency  to 
violence  be  found.  As  soon  as  dementia  supervenes,  then  the  fits 
alter  in  character,  the  higher  intellectual  faculties  are  destroyed, 
the  function  of  “  impulse  ??  is  abolished,  and  the  whole  existence 
of  the  patient  partakes  of  an  automatic  and  vegetative  character. 

One  of  the  very  first  results  of  epilepsy  on  the  mental  faculties 
is  loss  of  will-power,  the  symptom  of  passion  itself  which  Esquirol 
stated  existed  in  all  of  his  cases  who  were  not  insane,  is  merely  the 
consequence  of  want  of  a  controlling  will.  If  this  fact  is  admitted, 
that  a  man  is  allowed  to  be  at  large  who  from  disease  is  unable  to 
control  his  passions,  how  great  must  be  the  responsibility  of  persons 
who  keep  him  away  from  those  harbours  of  refuge  where  he  is  safe, 
on  the  one  hand,  from  the  clutches  of  the  law,  if  he  commits  a 
violence  ;  and,  on  the  other  hand,  where  he  is  prevented  from  doing 
any  crime  ;  for  the  law  does  not  yet  recognise  epilepsy  as  one  of 
those  mental  diseases  exonerating  a  man  from  all  participation  in 
guilt. 

I  know  I  speak  strongly  on  this -matter.  My  medical  brothers 
will  not  hesitate  to  differ  from  me,  and  to  argue  that  at  first 
epilepsy  does  not  cause  insanity,  but  I  would  ask  them  where  does 
their  line  of  demarcation  exist  P  I  fear  in  the  majority  of  cases 
only  when  some  great  crime  is  committed  and  when  society  cries 
out  to  be  protected,  and  the  law-dogs  sweep  down  upon  the  poor 
criminal  who,  through  mistaken  kindness  or  false  modesty,  is 
treated  at  home  rather  than  in  some  place  of  safety.  The  friends 
wait  for  the  crime  to  be  committed  before  dealing  with  the  case  as 
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it  should  have  been  managed  previous  to  the  crime  >  and  I  fear  much 
blame  rests  with  doctors  who  fail  to  point  out  the  dangerous 
character  of  the  disease  in  time  to  prevent  violence. 

There  are  many  varieties  of  epilepsy,  and  there  are  several 
vague  and  ill-defined  morbid  conditions  of  the  mind,  all  of  which 
have,  in  my  opinion,  the  same  effect  in  destroying  the  controlling 
power  of  the  will,  rendering  the  patient  morally,  if  not  legally, 
irresponsible  for  his  acts.  I  have  only  to  refer  to  the  hypnotic 
condition,  where,  under  the  influence  of  another’s  will,  a  patient 
may  commit  murder  while  totally  unconscious  of  his  actions.  In 
this  case  the  law  would  consider  the  person  guilty  of  the  crime  who 
committed  the  act,  not  the  person  who  willed  it. 

To  revert  to  the  subject  of  epilepsy,  I  would  conclude  these 
remarks  by  stating  in  this  place  what  all  modern  students  of 
mental  disease  maintain,  that  epilepsy  of  itself  is  a  destructive 
process,  not  only  destroying  the  functions  of  the  brain,  but  also  at 
first  blunting,  and  finally  obliterating,  the  moral  attributes  of  the 
mind,  rendering  the  subject  ultimately  an  automaton;  and  that  it 
is  our  duty  as  medical  men  to  impress  upon  all  Judges  and  on  our 
legislators  these  facts,  in  order  that  our  Courts  may  never  again 
be  placed  in  the  awful  position  of  sentencing  an  epileptic  to  death, 
which  is  nothing  less  than  legal  murder. 

In  concluding  these  remarks,  I  cannot  refrain  from  quoting 
Shakespeare,  who,  even  in  his  time,  seemingly  recognised  that 
insanity  rendered  a  man  irresponsible  for  his  deeds  : 

“  If  Hamlet  from  himself  be  ta’en  awav, 

And  when  he’s  not  himself  does  wrong  Laertes 
Then  Hamlet  does  it  not !  Hamlet  denies  it. 

Who  does  it  then?  His  madness  if ’t  be  so ; 

Hamlet  is  of  the  faction  that  is  wronged, 

His  madness  is  poor  Hamlet’s  enemy.”(5) 

(5) .  General  commentary  ancl  conclusions . — The  following  deduc¬ 
tions  and  suggestions  I  submit  as  the  result  of  the  preceding 
remarks : — 

(1).  That  in  nearly  every  civilised  country  the  knowledge  of 
insanity  is  well  advanced,  and  the  requirements  of  the  insane  meet 
with  a  liberal  response  from  the  State. 


(5)  Hamlet,  Act  V,  Scene  2. 
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(2) .  That  in  civilised  countries  the  legal  responsibility  of  the 
insane  is  a  subject  that  has  been  thoroughly  discussed  in  the  law 
Courts,  and  it  is  generally  understood  that  insanity,  whatever  its 
nature,  renders  a  person  irresponsible  for  his  acts  in  the  eye  of  the 
law. 

(3) .  That  this  happy  condition  of  affairs  is  the  result  of  the 
well-directed  energy  of  many  experts  in  psychological  medicine, 
who  have  had  to  combat,  not  only  the  prejudices  of  an  ignorant 
public,  but  likewise  of  the  medical  profession  at  large,  whose 
knowledge  of  insanity  must  necessarily  be  of  so  superficial  a  nature 
as  not  to  entitle  them  to  any  opioion  of  greater  value  than  that  of 
a  layman. 

(4) .  That  within  recent  years  the  law  Courts  in  other  countries 
have  been  convinced  of  the  fact  that  epilepsy  is  inseparable  from 
insanity,  and,  so  far  as  criminal  responsibility  is  concerned,  is  a 
plea  that,  when  advanced,  meets  with  the  Court’s  favourable  con¬ 
sideration. 

(5) .  That  in  this  Colony  the  Courts  have  yet  to  be  educated  to 
recognise  the  nature  of  such  cases,  and  that  this  can  only  be  done 
by  the  united  efforts  of  the  medical  practitioners  in  the  Colony. 

(6) .  That  to  attain  this,  Parliament  be  approached  by  the 
medical  societies  of  the  Colony  with  the  view  of  introducing  a 
clause  in  the  penal  statutes  worded  somewhat  as  follows : 

“  If  a  person  who  commits  a  crime  is,  at  the  time  of  the  com¬ 
mittal  of  the  crime,  unable,  by  reason  of  some  disease  or  defect,  to 
distinguish  the  nature  of  the  crime,  or  to  discriminate  between  right 
and  wrong  as  applied  to  the  act ;  or  if  he  is  able  to  do  so,  and 
knows  he  is  committing  a  crime,  yet,  by  reason  of  the  aforesaid 
disease  or  defect,  his  will-power  is  so  enfeebled  that  he  is  unable  to 
exercise  a  control  over  his  acts  at  the  time  the  crime  is  committed, 
then  that  person  is  not  guilty  by  reason  of  his  insanity,  and  shall 
not  be  punished  for  the  same.”(6) 

i 6)  It  is  to  be  noted  that  I  do  not  speak  of  “disease  of  the  brain,”  for  in 
fevers  and  other  diseases,  not  necessarily  of  the  brain,  symptoms  may  arise  so  as  to 
make  the  person  irresponsible  for  his  acts. 


